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Foreword

This report by the Subcommittee on the Qil Poliution Act of 1990 was prepared in

- response to Depariment of the interior Assistant Secretary Bob Armstrong's request to
the Outer Continental Shelf Policy Committee of the Minerals Management Advisory
Board for assistance in resolving several issues associated with the Act's
impiementation. it presents the Subcommittee's findings and recommendations on
these compiex and difficult issues.

Policy Committee Chairman Paul Kelly named the members of the Subcommittee by
letter dated December 6, 1994, The membership of the Subcommittee represents a
broad cross-section of the constituencies potentially affected by the Qil Pollution Act
provisions, as well as reflecting the membership of the Committee itself. The
Subcommittee has worked diligently over the past several months to gain a thorough
understanding of the issues, to consider a wide range of options for resolution, and to
develop recommendations. The recommendations were forwarded to the Policy
Committee with the expectation that it will offer them to the Secretary of the Interior.

The Subcommittee's efforts have focused on developing proposals that will help
achieve the Act's goal of ensuring that adequate funds will be available to pay for oil
spill cleanup and damages without imposing unnecessary financial burdens on large
segments of the U.8. economy. The difficulty of this task is evidenced by the fact that
since 1990, a series of studies and recommendations related to these issues have
failed to gain the broad support needed to allow development of reasonable
implementing reguiations.

The Subcommittee's deiiberations reflected the divergence of views surrounding the Oil
Pollution Act's financial responsibility provisions. Indeed, some Subcommittee
members continue to hold opinions that differ from this report’s findings and
recommendations. Nevertheless, this report represents the Subcommittee majority's
best advice for resolving the issues. The Subcommitiee hopes that this advice will be
found to have merit and will make a significant contribution toward ensuring that the Oil
‘Pollution Act's goals and objectives are achieved.

Finally, the Subcommittee wishes to express its gratitude to all of those who
participated in its deliberations and contributed to this report. The Subcommittee
especially wishes to recognize and thank the Depariment of the Interior employees and
the special advisors who provided technical support and gave so generously of their
time and expertise. Their diligence and promptness in responding to all the requests
made by the Subcommittee were invaluable.
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Executive Summary
SUBCOMMITTEE CHARGE

The Subcommittee on the Qil Pollution Act (OPA) was chartered by the Outer Continental
Shelf (OCS) Policy Committee of the Minerals Management Advisory Board at the request of
the U.S. Department of the Interior (DOI). The charge to the Subcommittee was to assist the
Minerals Management Service (MMS) in resolving issues related to the OPA o1l spill
financial responsibility (OSFR) requirements for offshore facilities. The OPA requires that
parties responsible for offshore facilities demonstrate that they can pay certain costs of oil
cleanup and damages that might result from facility spills. The Subcommittee was asked to
address three specific issues related to the OSFR requirements: Jurisdiction; financial
responsibility amounts; and possible cxemptions from OSFR requirements. In addition, the
Subcommittee considered the role that insurance plays in demonstrating financial
responsibility.

FINDINGS

The Subcommittee agreed that it would be unreasonable for MMS to adopt the type of
regulations that would be needed to comply with the legal opinion on OSFR that was issued
by the DOI Solicitor. To do so would apply the $150 million OSFR requirement over an
unnecessarily large universe of facilities and impose potentially severe financial burdens on
parties responsible for thousands of facilities that pose little oil spill nsk. Accordingly, the
majority of the Subcommittee members find the foliowing.

® Jurisdiction The geographic scope of OSFR for offshore facilities implied in OPA 1s too
broad. Aithough the DMO1 Solicitor asserts that, under OPA, "offshore facilities” could
include facilities located far beyond traditional offshore areas (e.g., on wetlands in interior
Alaska), the application of OSFR should be limited to facilities located seaward of the
coastline. Tt is the facilities located seaward of the coastline which are traditionally and
logically considered "offshore facilities.”

m Amount The amount of OSFR required should not exceed $15C million. The amount of
OSFR required for an offshore facility should be proportional to the oil spill risk posed by
. the facility. The determination of oil spill risk should be based on an assessment of nisk
factors like the amount of oil that might be spilled, the location of the facility relative to
sensitive ecological resources, and other factors. If it is determined that OSFR shonld be
demonstrated for a facility, the amount should not be less than an established minimum
(i.e., $35 million for OCS; $10 million for State waters).
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m Exempiion Some offshore facilities may not represent an cil spill risk that is great
enough to justify demonstrating the minimum amount of OSFR. A de minimis exemption
should be created 10 address those cases,

® |nsurance The availability and cost of insurance that can be used to demonstrate OSFR
is a critical issue to oi}l and gas operators that do not have the financial resources to
self-insure. Additional mechanisms for qualifying as a self-insurer are needed in order to
ensure that the costs of demonstrating OSFR do not cause serious economic harm to
responsible parties.

RECOMMENDATIONS

The Subcommittee sought consensus on how to incorporate the majonty findings into OSFR
regulations. However, some members believe that defensible rules could be developed within
the existing OPA provisions while others believe that the OPA OSFR requirements for

offshore facilities must be changed before such rules can be developed. The¢ majority of the
Subcommittee members recommend the following.

New legislation would be required to implement two of the recommendations (i.e.,
jurisdiction, and OSFR amount). The Subcommittee recognizes the complexitics and
uncertainties associated with securing legislative changes. Therefore, the Subcommittee feels
strongly that legislative changes should be limited strictly to those needed to implement the
recommendations. To accomplish this, legislative proposals should be made as narrow and
specific as possible.

s Jurisdiction The Subcommittee recommends that the Secretary of the Interior resalve the
. issue of OSFR jurisdiction for offshore facilities by seeking legislation which limits the
application of OSFR to areas seaward of the "coastline,” as defined in the Submerged .
Lands Act.

® Amount The Subcommittee recommends that the Secretary of the Interior resoive the
issue of the amount of OSFR for offshore facilities by seeking legislation which permits

the Secretary to establish the amount of OSFR using an assessment of facility oil pollution
nsk. The nsk assessment cniena should be Like those included in OFPA §i1004(d) for

adjusting the limits of hability for onshore facilities (i.c., size, storage capacity, oil
throughput, proximity to sensitive areas, type of oil handled, history of discharges, and
other factors relevant to risks). The Subcommittee also recommends that such legislation
continue the use of $150 million as the maximum amount of OSFR, and establish
minimum OSFR amounts of $35 million for facilities located on the OCS and $10 million
for facilities Iocated in State waters seaward of the coastline.
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m Exemption The Subcommittee recommends that the Secretary of the Interior resolve the
issue of de minimis exemptions to OSFR for offshore facilities by developing a regulation
which exempts from OSFR all facilities that could cause a worst case oil spill of less than
250 barrels, unless the Secretary finds that such a spill could result in significant damage.
The Subcommittee further recommends that such regulation also exempt from OSFR those
facilities that could cause worst case spiils of 250 to 1,000 harrels, if it is determined that
the benefits of demonstrating QSFR are trivial or nonexistent based on criteria like those
in OPA §1004(d) and in consideration of elements of damages like those in OPA
§1002(b)(2).

m |nsurance The Subcommittee recommends that the Secretary of the Interior thoroughly

explore a broad range of reasonable options for demonstrating OSFR through
sclf-insurance. The Subcommittee alaso rccommenda that the Sceretary specifically

consider alternatives that would allow consideration of proven oil and gas reserves and
other identifiable financial assets. The Subcommittee further recommends that the

Secretary encourage development of new insurance mechanisms, including responsible
- party pooling arrangements.
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At the November 1-2, 1994, QOuter e —
Continental Shelf (OCS) Policy Committee OPA DEFINITIONS

meeting, Bob Armstrong, Assistant

Secretary for Land and Minerals Facility - °. . . any structure, group of
Management (ASLM), U.S. Department of structures, equipment, or device (other than a

vessel) which is used for one or more of the
following purposes: exploring for, drilling for,
producing, storing, handling, transferring,

the Interior (DOI), requested that the
Committee establish a subcommittee to

assist the Minerals Management Service processing, or transporting oil . . . includes any
(MMS) in resolving issues related to motor vehicle, rolling stock, or pipeline used for
implementing the Oil Pollution Act of one or more of these purposes.”

1990 (OPA).! In response, the Pohcy
Committee approved a resolution
(Appendix A) establishing the

Navigable waters - ". . . the waters of the United
States, including the ternitorial sca.”

Subcommittee on OPA (Subcommittee). Offshore facility - ". . . any facility of any kind
“located in, on, or under any of the navigable

Subscquently, Paul Kelly, Policy waters of the United States, and any facility of

Committee Chairman, named any kind which is subject to the jurisdiction of the

United States and is located in, on, or under any

representatives from State and local other waters, other than a vessel or a public

government, industry and trade vessel.”

associations, and environmental

organizations to the Subcommittee - Onshore Facility - *. . . any facility (including
(Appendix B). This includes members of but not limited to, motor vehieles snd rolling
the Policy Committee and individuals stock) of any kind located in, on, or under, &2V

land within the United States other than

representing interests not normally submmerged land.”

_associated with offshore natural gas and oil

issues. but who might bfe gfl‘fected 'qy' Responsible party - °. . . in the case of an
OPA's financial responsibility provisions. offshore facility (other than a pipeline or a

. deepwater port licensed under the Deepwater Port
This report presents the Subdommittee's Act of 1974 (33 U.S.C. 1501 et seq.)), the lessee
findings and recommendations with respect or permittee of the arca in which the facility is

located or the holder of a right of use and

to financial responsibility for offshore easement granted under applicable State law o

facilinies. _ the Outer Continental Shelf Lands Act (43 U.S.C.
. 1301-1356) for the arca in which the facility is
BACKGROUND . located (if the holder is & different person than the

lessee or permittec), except a Federal Agency,
In the wake of the Exxon Valdez and other State, municipality, commission, or political

marine oil spill incidents, Congress passed ::b:‘:;l:u;;za :me, °r?::$dw$m$:‘
the OPA with the aim of strengthening oil property to mot.her] person by lesse, assignment,
spill prevention and cleanup capabilities. of permit.* -

The OPA also established a scheme for oil :

pollution liability compensation, including -

Page 1.
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liability limits for the responsible party and
payments from the $1 billion Oil Spiil
Liability Trust Fund. The OPA extends
and expands upon oil spill protection
measures provided by the OCS Lands Act
Amendments, the Federal Water Pollution
Controel Act, and other laws. The OPA -
addresses vessels and both onshore and
offshore facilities that produce, handle, or
transport oil or its by-products.

At the heart of OPA is the principle that
the polluter should pay the costs of cleanup
and damages resulting from oil spills. This
"polluter pays" principle is reflected in the
OPA requirement that responsible parties
for offshore facilities demonstrate they can
pay for a spitl up to statutory liability
limits. The intent is to ensure that the
spilier, and not the taxpayer, bears the
burden of paying for oil spill cleanup and
damages. '

Among other things, OPA:

® Establishes limits of liability for
responsible parties for onshore and
offshore facilities in the event of oil
spills: At least $8 million but not more
than $350 million for onshore facilihes;
and the total of all oil removal costs
plus $75 million for offshore facilities,
other than deepwater ports.

w Requires the responsible party for a
vessel or an offshore facility to
establich and maintain a specified
amount of evidence of oil spll
financial responsibility (OSFR).
Responsible parties for onshore
facilities are not required to
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demonstrate OSFR. .

The responsibility for enforcing the OSFR
requirements for offshore facilities (except
deepwater ports) was delegated® by the
President to the Secretary of the DOL
These responsibilities were subsequently
delegated by the Secretary to the MMS.’

Based on preliminary guidance provided by
the DOI Solicitor, MMS issued an
Advance Notice of Proposed Rulemaking
(ANPR)’ to coliect additional information
on issues related to OSFR. The ANPR
indicated that the OSFR requirements
could apply to a wide range of oil-related
facilities, including those located on inland
waters (¢e.g., lakes, rivers, canals, and .
wetlands). The ANPR further advised that
there appeared to be no provision in OPA
for making facility specific adjustments to
the $150 million OSFR requirement.

The vast majority responding to the ANPR
stated that implementing OPA in
accordance with the DOI Solicitor's
preliminary guidance would cause
significant, widespread, and unwarranted
aconomic harm. Several also stated that
many traditional "onshore facilities”
located on inland waterways and in
wetlands, and to which the OSFR
requirements could apply under the ANPR,
are small businesses with limited financial

resources, or personal residences located in
wetland areas that store oil for heating,

. tooking or transportation purposes.

Some commenters said that the cost of
obtaining the financial guarantees, perhaps
hundreds of thousands of dollars per year
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per facility, would be prohibitive. They
stated that unless changes were made in
MMS's approach to OSFR as presented in
the ANPR, promuigation as a regulation
could force many companies out of
business.

Others who commented on the ANPR
expressed concemns that the economic
impacts on owners or residents of personal
dwellings also could. be severe. In
addition, 1t was asserted that the
availability of refined petroleum products
to coastal and rural Alaska communities
would be eliminated, and that air taxi-
businesses, which are the primary means of
transportation throughout much of the
State, would fail.

Many who commented on the ANPR took
the position that the MMS misread the
plain meaning of OPA §1016(c}). They
argued that MMS had focused incorrectly
on the term "offshore facility" as the
limiting factor in determining the scope of
covered facilities, rather than on the precise
language in the statute that stated "each
responsible party with respect to an
offshore facility shall establish and
maintain evidence of financial
responsibility” (emphasis added).
Commenters further argued that the
definition of "responsible party for an
offshore facility” was narrowly defined by
OPA §1001(32)(c) to include only
traditional oil and gas exploration,
production, and transportation facilities on
the OCS and State territorial seas. The
MMS was urged to reconsider the position
of the ANPR in light of these facts in
order to prevent unnecessary and improper

tmpacts on parties responsible for facilities
located outside this limited universe.

Many offshore oil and gas operators said
they would be unable to meet the OSFR
requirements and would be forced to shut
in or assign producing leases if MMS's
interpretation in the ANPR was
implemented. However, since many leases,
especially on the Gulf of Mexico QCS, are
neanng the end of their economic life, few,
if any, firms may be willing to acquire the
leases. If the leases cannot be accignaed,
the resuit would be premature
abandonment of substantial oil and gas
reserves.

CHARGE TO THE SUBCOMMITTEE.. ..

In response to Assistant Secretary
Armstrong's request for assistance in
resolving the serious concemns raised in the
ANPR, the Policy Committee asked the
Subcommuttee to focus on three primary
1ssues:

JURISDICTION, What facilities fall withun
the definition of an "offshore facility" and
are, therefore, subject to the OPA financial
responsibility requirements?

POLLUTION RISK. Can the level of
financial responsibility that an offshore
facility must demonstrate be based on the
pollution risk that it represents?

. EXEMPTION. Can facilities that handle

small quantities of oil and are, therefore, a
minimal risk to the environment, be
exempted from the financial responsibility
requirements?

Page 3.
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The Policy Committee also asked the
Subcommittee to consider other issues of
concern, including the availability and cost
of insurance and other financial guarantees
used to demonstrate OSFR.

Subsequent to the formation of the
Subcommittee, the MMS Director
transmitted the final DOI Solicitor's
opinion {(Appendix C) to the Policy
Committee members. In that transmittal
the Director requested that the
Subcommittes focus on resolving the
potential problems posed by the OPA
OSFR provisions.

In particular, the Director asked that the
Subcommittee consider the specific issues
raised in the opinion. Given those issues,
the Director asked that the Subcommittee
express its views on whether rulemaking
could address the issues, or whether
legisiative changes that meet the spirit and
intent of OPA might be appropriate to help
address potentially significant economic
impacts.

The Subcommittee reviewed and discussed
the conclusions included in the Solicitor's
.opinion. Although the Subcommittee did
not necessarily agree with the Solicitor's
findings, they appear to be consistent with
the preliminary guidance upon which the
ANFPK was based. Among other things,
the Subcommittee specifically focused on
the following conclusions set forth in the
opinion:

® The definition of an “offshore facility”

is very broad in its geographic scope in
that it includes all oil-related facilities
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located in, on, or under the "navigabie
waters." This includes iniand waters
(lakes, rivers, canals, and other
waterways including wetlands),
seacoasts, State and Termritonial waters,
and the OCS, except that appurtenances
to onshore facilities that extend
offshore may be deemed a part of an
onshore facility;

® The definition of "responsible party”
for an offshore facility is interpreted to
refiect that all private landowners
generally have a "nght of use and
easement” on their land that is denved
from State law;

m The OPA clearly requires that the
responsible party for each offshote
facility demonstrate evidence of
$150 million in OSFR regardless of the
level of oil pollution risk posed by the
facility; and,

® The OPA does not statutorily authorize
de minimis exemptons from the
requirement that the responsible party
for an offshore facility must
demonstrate $150 miilion in OSFR.
However, exemptions may be
statutorily justified in limited
circumstances.

FINDINGS AND RECOMMENDATIONS

In general, the Subcommiitee found that
the regulations MMS develops to
implement the OSFR requirements for
offshore facilities must be reasonable.’

The Subcommittee believes that regulations
like those suggested in the MMS ANPR
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and supported by the DOI Solicitor's
opinion would be unreasonable. The
Subcommittee offers practical
recommendations to resolve the issues that
for 5 years have inhibited effective
implementation of OSFR.

Three possible approaches to addressing
the OSFR issues were considered:
Recommend that no action be taken to
resolve the 1ssue; develop implementation
strategies that are consistent with the
provisions of existing law; and legislative
action. '

Each approach has inherent limitations. A
no action approach leaves MMS to pursue
a regulatory path like that suggested in the
ANPR, which created a high level of
anxiety and controversy. The net effect of
no action probably would be to continue
indefinitely the OSFR program that was
established under the OCS Lands Act for
QCS facilities,® or publication of an
unreasonable rule that 1s immediately
subjected to legal chalienge and/or is
unpussible to enfuice.

The MMS believes that opportunities for
resolving the issues through creative
interpretation of current law are
constrained by the DOI Solicitor's
interpretation of the law. However, some
members of the Subcomminee believe thar
other interpretations of the issues examined
by the Solicitor are possible. They also
believe that still other aspects of OSFR not
examined by the Solicitor may provide
regulatory flexibility, and that the
Department of Justice could be asked to
consider all these issues to confirm or

modify the Solicitor's opinion.

Finally, the Subcommittee recognizes that
the Administration’s ability to resolve
OSFR issues through amendments to the
current law is uncertain and controversial.

The Subcommittee analyzed the principal
OSFR issues in light of these limitations.
The Subcommuittee’s majority findings and
recommendations are presented below. In

no case did the "no action” approach
appear to recclve the issues considerad.

JURISDICTION

Opinions regarding the area of junsdiction
attendant to OPA OQSFR provisions for
offshore facilities are wide ranging. As
noted previously, the DOI Solicitor has
determined that every oil-related facility
located in, on, or under the "navigable
waters” 1s subject to OSFR. An exception
is "an appurtenance direcily connected to
an onshore facility, which it is 'reasonable’
to treat as part of that facility," the
Solicitor said. QOther interpretations of
junsdiction offered, to varying degrees, are
less inclusive.

The Subcommittee believes that OSFR
requirements should be applied to
traditional oil and gas facilities that le
secawand of the uaditional voestline.
Conversely, the Subcommittee believes that
OSFR requirements should not apply to
facilities located in coastal bays, estuaries,
wetlands, or onshore areas. Only traditional
offshore oil and gas exploration,
production, processing, and transportation
facilities are located within the area

Page 5.
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seaward of this "coastline.” The
Subcommittee believes that hmiting the
application of OSFR in this maaner is
consistent with the traditional
understanding of what constitutes offshore
facilities.

Several options for defining the appropriate
geographic scope of OSFR (i.e., seaward of
the coastling] were considered by the
Subcommittee. One option was for the
Subcommittee to develop its own precise
definition. Another wag to use a clearly
delineated boundary that is already
established in Federal law. In particular,
the Subcommittee considered two existing
definitions from the Submerged Lands Act
(SLA)." The first relates to areas that lie
~seaward of "the line-of mean high tide."*
The second is the area seaward of "the hine
of ordinary low water along that portion of
the coast that is in direct contact with the
open sea and the hne marking the seaward
limit of inland waters.” The
Subcommittee found that this "low water"
delineation accurately depicts the area that
should be subject o OSFR. The "high
tide" delineation was not favored because
the additional areas that would be included
are within State jurisdiction. If a State
determines (as some already have'®) that
OSFR is needed for facilities located in
areas landward of the low water line,
requirements can be established in State
law.

Although some members of the
Subcommittee believe that OPA's current
language supports the development of a
regulation that effectively limits OSFR to
areas seaward of the coastline, tms option
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was not pursued in detail because it is
inconststent with the opinion of the DOI
Solicitor, and seeking a revised opinion
was not a viable option. Pursuant to the
legislative option, the Subcommuttee
decided that the most efficient legisiative
initiative to address jurisdiction would be
to add language to OPA §1016(c) which
limits the application of OSFR to facilities
that {ie seaward of the coastline, as defined
in the SLA. The Subcommittee recognizes
that while such an option may be easy to
describe, it may be difficult to implament
because of the complexities and
uncertainties associated with securing
legtslative change.

Recommendation

The Subcommittee recommends that the
Secretary of the Interior resolve the
issue of OSFR jurisdiction for offshore
facilities by seeking legislation which
limits the application of OSFR to areas
seaward of the "coastline,” as defined in
the Submerged Lands Act,

AMOUNT

The Subcommittee recognizes that the risk
of oil pollution from offshore facilities can
vary widely. Therefore, the Subcommittee
found it unreasonable to require
responsible parties to demonstrate a fixed
amount (i.e., $150 million) of OSFR for
every facibity.

The Subcommittee believes it would be
better to determine the amount of OSFR
needed using an assessment of the oil
poltution risk that a facility represents.



Oil Spill Financial Responsibility for Offshore Facilities

This approach would be consistent with
OPA's philosophy, and would help address
concerns expressed by many responsible
parties that the cost of OSFR compliance
at the level of $150 million would be
prohibitive.

The Subcommittee found that an
assessment of oil spill risk should be based
on pre-defined criteria that take into
account factors such as the amount of oil
that could be spilled from the facility and
location of the facility in relation to
sensitive ecological resources. In
particular, the Subcommittee considers
criteria like those included in OPA
§1004(d)" for adjusting the limits of
liability for onshore facilities to be
.suitable.

Although the Subcommittee found that the
amount of OSFR required for offshore
facilities should be based on o1l spill nisk,
the need to establish upper and lower
limits was also considered. The
Subcommittee concluded that both upper
and lower OSFR limits are appropriate.

With respect to the upper limit, it was
agreed that a suitable amount would be
$150 million, pnmarily because it is the
OSFR amount required by OPA. Further,
it is significantly more than cleanup and
damage estimates that were calculated for
past oil spills from OCS oil facilities.”

Some members of the Subcommitice
believe that using risk-based methods to
establish the amount of OSFR obwiates the
need to establish a lower limit. However,
the Subcommittee did find that an OSFR

floor is appropriate. Further, it was
determined that the lower limit of OSFR
should be higher for offshore facilities
located on the OCS than for facilities
located elsewhere. The Subcommittee
further agreed that the lower limits should
be $35 million for faciiities located on the
OCS, and $10 million for facilities located
elsewhere. The reasons for establishing
different floors are that there is an
historical precedent for the OCS (i.e., $35
million in QOSFR required under the QCS
Lands Avt), that facilitics lucated in Statc
waters tend to be smaller, and that States
may impose additional requirements
because they have concurrent jurisdiction.

The Subcommittee could not identify any
suitable regulatory options for establishing
risk-based OSFR amounts or upper and
lower limits that were consistent wath the
DOI Solicitor's opinion. The
Subcommittee believes that the only
practical option for implementing these
provisions 1s legislation. As noted in the
discussion on OSFR jurisdiction, the
Subcommittee recognizes that there are
inherent difficulties in securing legislative
resolutions to OPA OSFR issues.

Recommendation

The Subcommittee recommends that the
Secretary of the Interior resolve the

issue of the amount of OSFR for
offshore facilities by seeking legislation
which permits the Secretary to establish
the amount of OSFR using an
assessment of facility oil pollution risk.
The risk assessment criteria should be
like those included in OPA §1004(d) for

Page 7.
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adjusting the limits of Jiability for
onshore facilities (i.e., size, storage
capacity, oil throughput, proximity to
sengitive areas, type of oil handled,
history of discharges, and other factors
relevant to risks), The Subcommittec
also recommends that such legislation
continue the use of $150 million as the
maximum amount of OSFR, and
establish minimum QSFR amounts of
$35 million for facilities located on the
OCS and $10 million for facilities
located in State waters seaward of the
coastline,

DE MINIMIS EXEMPTIONS

The Subcommittee finds that an exemption
from the requirement to demonstrate OSFR
is appropriate for certain classes of
offshore facilities.

The Subcommittee considered whather a de
minimis exemption should be based solely
on the volume of oil handled at a faciiity.
This approach was incorporated into the
OSFR provisions developed earlier under
the OCS Land Act.” Upon review, the
Subcommittee found that, except in the
case of very small oil spills, the location of
a spill relative 1o sensitive ecological
resources may be a more important
consideration than the amount of oil
spilled. For this reason the Subcommittee
agreed that a determination whether to
allow a de minimis exemption from OSFR
should be based on oil pollution risk,
which factors in potential spill volume and
location and other factors.
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The Subcommittee reviewed the approach
developed by the National Petroleum
Council (NPC)" for making de minimis
exemption determinations. The NPC
protocol considers both potential spill
volume and location and other mitigating
factors. Specifically, the NPC suggests
that an exemption be allowed for all
facilities that could spill not more than
250 barrels of oil, and that a demonstration
of OSFR be required for all facilities that
could spill more than 1,000 barrels.
Facilities that could spill an amount
between 250 and 1,000 barreis would be
assessed to determine the potential damage
that could ba cauead Nacigiang tn allow
any de minimis exemptions would be based
on those assessments.

With one exception, the Subcommittee
concurred in principle with the NPC
approach to de minimis. The
Subcommittee believes that there may be
instances where an oil spill of 250 barrels
(or perhaps less) might result in significant
damages. Therefore, the Subcommittee
finds it would not be prudent to
categoncally exempt all facilities that could
cause worst case spills of 250 barreis or
less,

The Subcommittee noted that the NPC did
not develop specific methods for making
oil spill damage estirnates for the purpose
of de minimis exemption determinations.
Although the Subcommittee did not find it
appropriate 10 review specific assessment
methods or develop its own, consideration
was given to the basic criteria that should
be used. Specifically, the Subcommittee
finds suitable those criteria included in
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OPA §1002(b)(2) for determining liability
with respect to oil spill damages.”

The Subcommittee considered whether new
legislation would be needed to put a de
minimis exemption provision inta place.
The DOI Solicitor's opinion indicated that
such exemptions might be appropnate
under OPA where the benefits of the
requirement are trivial or nonexistent. An
example is a case where the costs of spill
cleanup and damages would rarely exceed
the responsiblc party's ability to pay.
Given this latitude, albeit narrow, the
Subcommittee agreed that an attempt
should be made to develop a de minimis
exemption regulation under current law.

Recommendation

The Subcommittee recommends that the
Secretary of the Interior resolve the
issue of de minimis exemptions t0 OSFR
for offshore facilities by developing a
regulation which exempts from OSFR all
facilities that could cause a worst case
oil spill of less than 250 barrels unless
the Secretary finds that such a spill
could result in significant damage. The
Subcommittee further recommends that
such a regulation also exempt from
OSFR those facilities that could cause

worst case spills of 250 to 1,000 barrels,
if it is determined that the benelits of

demonstrating OSFR are trivial or
nonexistent based on criteria like those
in OPA §1004(d) and in consideration of
elements of damages like those in OPA
§1002(b)(2).

INSURANCE

The Subcommitiee was not specifically
charged to develop recommendations on
the means used to demonstrate OSFR.
However, the Subcommittee was asked to
consider the availability and cost of .
insurance. Insurance is relevant to OSFR,
and it is not addressed by the
Subcomrmittee’s recommendations on
jurisdiction, amount of OSFR, and de
minimis exemptions.

The issue of insurance is particularly
important to small cil and gas operators
because the cost of demonstrating OSFR
for their facihities may cause severe
economic hardships. Small o1l and gas
operators usually cannot meet
self-insurance requirements, and traditional
insurers have not been willing to accept the
consequences of the "direct access”
provisions of OPA (e.g., by waiving their
rights to exercise normal policy defenses).
The Subcommittee finds that the issue of
insurance is complex and will continue to
evulve until final OSFR regulations are
promulgated which reflect possible
modifications to OPA like those suggested
by the Subcommittee. Given these factors,
the Subcommittee also finds that making
specific recommendations is beyond its
ability. However, the Subcommittee
believes aliernarives may be availabie
under current law that can be used to
address the insurance 1ssue.

The Subcommittee considered several
options. Some members suggested that the
Secretary of the Interior accept oil
pollution liability insurance as a financial

Page 9.
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asset for the purpose of qualifying as a
self-insurer. Given the experience of the
U.S. Coast Guard (USCG) regarding OSFR
under OPA, the Subcommittee specifically
considered its position on the use of
insurance as an asset for demonstrating
financial responsibility for tank vessels.
The USCG found that using liability
insurance as an asset for self-insurance
purposes would circumvent the direct
access provistons of OPA. Allowing
insurance to be credited as a financial asset
also appears to conflict with the Generally
Accepted Accounting Principles. Finally,
the Subcommittee did not identify any
precedent in Federal law for allowing the
use of insurance as a financial asset.

Another option considered by the
Subcommittee is to allow the value of
proven oil and gas reserves to be included
as part of a responsible party's financial
assets, Although the Secretary does not
currently credit responsible parties with the
value of proven reserves, the Subcommittee
believes it should be further considered.

Because the true worth of an exploration
and production company is the value of its
. oil and gas. reserves less its liabilities,
historical cost financial statements may not

accurately reflect reserve value or "worth" -

of the company. Independent third-party
reserve reports may indicate asset values
substantially greater than those established
by historical cost financial statements, and
they should he incorporated in the value of
net werth. Reports assessing proven oil
and gas reserve quantities are required and
accepted as part of the financial reports
submitted to the Secunties and Exchange
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Commission by public energy companies.
Even private companies may have included
such a report in an application for
borrowing money.

The Subcommittee also reviewed pooling
arrangements, which appear to be allowed
under OPA. Responsible party pools that
resemble tank vessel protection and
indemnity clubs might be set up for those
who need them. However, all the
responsible parties who join such pools
wnuld have tn agres ta act ag gnarantnrs
(i.e., submit to direct access). The
Subcommittee believes that pools may be a
useful OSFR option, and that they shouid
be investigated further.

Finally, the Subcommittee considered
resolving the insurance issue through new
legislation. In particular, rescission of
OPA's direct access provision as it relates
to oil and gas facilities was evaluated. The
Subcommittee determined, however, that
such a rescission would not be consistent
with OPA's fundamental objectives.

Recommendation

The Subcommittee recommends that the
Secretary of the Interior thoroughly
explore a broad range of reasonable
options for demonstrating OSFR
through self-insurance. The
Subcommittee also recommends that the
Secretary specifically consider
alternatives that would allow
consideration of proven oil and gas
reserves and other identifiable financial
assets. The Subcommittee further
recommends that the Secretary
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encourage development of new insurance
mechanisms, including responsible party
pooling arrangements.
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NOTES

1 Reference 33 U.S.C. 2718; passed August 18, 1950.

2 This delegation was achieved through Executive Order 12777 which was signed on October 18, 1891
(reference the October 22, 1991, Federal Register at page 54757).

3 Refer to the DOI Operating Manual, Section 218 DM 2.1.
4 Reference the Federal Fiegistar dated August 25, 1893, at page 44797,

5 The Subcommittee also recognized that implementing some of the recommendations it considered
(e.g.. extend jurisdiction inland to the mean high tide iine) could create enforcement problems for MMS
(e.g.. not enough resources to properly administer the OSFR program). However, the Subcommittee's
foremost concerns were whether its recommendations would be consistent with the spirit and intent of
OPA and be fair to the regulated community.

6 The OPA provides that the OCS Lands Act OSFR program will be continued until such time that the
OPA OSFR rules for offshore facilities are promulgated; the OCS Lands Act requirements apply only to
facilities located on the OCS. Reference 33 U.5.C. 2716.

7 Reference 43 U.S.C. 1301.

8 Reference 43 L.S.C. 1301(a)(2) which, in part, defines lands beneath navigable waters as "... all
lands permanently or periodically covered by tidal waters up to but not above the line of mean high tide
[emphasis added] and seaward to a line three geographical miles distant from the coast line of each
such State and te the boundary line of cach cuch State where in any caco cuch boundary ac it oxictod
at the time such State became a member of the Union, or as heretofore approved by Congress,
extends seaward (or into the Gulf of Mexico) beyond three geoagraphical miles."

9 Roference 43 U.S.C. 1301(c) which defines coastline as "... the line of ordinary low water along that
portion of the coast which is in direct contact with the open sea and the line marking the seaward mit
of iniand waters.” C

10 For example, California and Alaska have established OSFR requirements for facilities located within
State jurisdiction. California requires up to $100 million in OSFR, and Alaska $50 million.

11 Section 1004(d)(1) of OPA allows the limits of liability to be adjusted "... taking into account size,
storage capacity, oil throughput, proximity to. sensitive areas, type of oil handled, history of discharges,
and other factors relevant to risks posed by the class or category of facility.”

12 The MMS has estimated, using the computer model "SPILLCALC,” the costs in 1993 doliars of

cloanup and damages from oil epille of over 1,000 barrele on the Gulf of Moxico NCS batwaan 1071
and 1991. The model estimated cleanup and damage costs to be less than $35 million in every case.
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NOTES (cont.)

13 Prior to OPA, OSFR was required only for facilities located on the OCS. De minimis exemptions
fram OSFR were authorized under the OCS Lands Act for certain facilities that handled less than 1,000
barrels of oil. Reference 43 U.S.C. 1815,

14 National Petroleum Council. 1994. The Oif Pollution Act of 1990: Issues and Solutions: pp. 74-80.

15 The OPA authorized recovery for the following categories of damages: Natural resources; real or

personal property; subsistence use; profits and earning capacity; and public services. Reference 33
U.s.C. 2702. '
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Appendix A

Resolution of the OCS Policy Committee
November 2, 1994

Resolved, that the OCS Policy Committee hereby approves the establishment of a
subcommittee for the purpose of assisting the Minerals Management Service in resolving
issues related to the implementation of the financial responsibility section of the Oil Pollution
Act of 1990 (OPA), including but not limited to the following primary issues:

(1) Jurisdiction - What facilities fall within the definition of an "offshore facility" and
are, therefore, subject to the OPA financial responsibility requirements?

(2) Pollution Risk - Can the level of financial responsibility that an offshore facility must
demonstrate be based on the pollution risk that it represents?

(3) Can facilities that handle small quantities of oil and are, therefore, a minimal risk to
the environment be exempted from the financial responsibility requirements?

In addition to these primary issues, other issues of concern include the availability and cost
of insurance and other financial guarantees to demonstrate financial responsibility.

RESOLVED FURTHER, that in its deliberation the Subcommittee consider legislative
changes to OPA if necessary;

RESOLVED FURTHER, that the Chairman of the OCS Policy Committee is hereby du'ected
to appoint the members of the Subcommittee and further;

RESOLVED, that the Subcommittee report back to the full Committee with its
recommendations at the Committee’s spring 1995 meeting.



Appendix B

Tha Subcommittee on the Qil Pollution Act
MEMBERS

Robert R. Jordan (Chairman); State Geologist and Diractor, Delaware Geological
Survay; University of Delaware-

James 1. Palmer, Jr. (Vice Chairman); Executive Directaor, Mississippi Department of
Environmental Quality '

Robert D. Armstrong; Assistant to the Chairman and CEO, The Louisiana Land and
Exploration Company

Robert C. Ball; Group Vice President, Products, Supply and Transportation, Ashland
' Patroleum Company

Margot J. Brown; President, National Boating Federation
Larry Innis; Washington Representative, Marina Operators Assaciation of America
Joseph Martinelli; President, Chevron Pipe Line Company
Thomas P. McConn; President, Seagull Enargy E&P, Inc.
Jerome Selby; Mayor, Kodiak Island Borough
John Shively; Commissioner, State of Alaska Departmenf of Natural Resources
Lisa Speer; Senior Policy Analyst, Natural Resourcos Defense Council
Rosemary Stein; Counsel, Exxon Company U.S.A.
Elissa Weil; Environmental Policy Director, Amarican Oceans Campaign
DATE GF APPOINTMENTS
December 5, 1994
MEETINGS
January 19-20, 1995; Hemdon, Virginia
February 22-23, 1995; Dallas, Texas

March 22-23, 1995; Hemdon, Virginia
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OFFICE OF THE SOLICITOR
Washington, D.C. 20240

November 28, 1994

M-36981
Memorandum
To: Acting Director, Minerals Management Service

Through: Assistant Secretary, Land and Minerals Management

From: Solicitor

Subject: Implementation of the O0il Pollution Act of 1990 by
the Minerals Management Service

This memorandum responds to your request of September 19, 1994,
regarding implementation of '‘the 0il Pollution Act of 1990 (33

U.S.C. 2701-2761) (OPA). Your memorandum raised the following
questions: - '

I. Geographic Scope: How should the statutory phrase
"offshore facility" be interpreted? Does it apply to
'tacilities . located anywhere other than the Outer
Continental Shelf (0CS)? Does it apply to over-water
facilities appurtenant to onshore facilities, g.g., a
pipeline on a pier? At what geographic point does an
offshore pipeline cease to be an "offshore facility" for
the purposes of these requirements? (“Scope of OPA’s
Requirements®) ' : :

II. Risk-Based Levels: What latitude does the Minerals
Management Service (MMS) have to reduce the financial
responsibility requirements for offshore facilities below
$150 million: a.g.., to make the coverage proportional to
the actual pollution risk posed by a specific offshore .
facility? ("Authority to Provide Risk-Based Levels of
Responsibility")

III. De Minimis: May MMS create a de minimis exemption
from the financial responsibility requirements of section
1016(c) for offshore facilities that pose little or no
risk of a serious oil spill, similar to that previously
provided under related requirements of the Outer
Continental Shelf Lands Act? ("Authority to Allow De
Minimis Exemption From Financial Responsibility"}

1
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Opinion of the Department of the Interior Solicitor
on Oll Spill Financial Responsibility for Offshore Facilities



SUMMARY OF RESPONSES
I. Geographic Scope

OPA’s definition of "offshore facility" includes oil handling
facilities in all waters, not just the waters of the 0CS. The
definition may be limited to those facilities not a part of an
onshore facility, as explained in the legislative history and

further delineated in Union Petroleum Corporation v. United States,
6§51 F.2d 734 (Ct. Cl. 1981) .

IT. Risk-Based Levels

OPA does not authorize MMS to get different responsibility levels
tor cffshore facilities based on risk.

IIT. De Minimis

vn icts race, UPA requires universal coverage. ‘IO exempt trom its
reach facilities that otherwise fall’ within the statutory ambit,
but that handle a de minimig amount of cil, MMS would have to
demonstrate that the benefit of requiring evidence of financial
responsibillicy in such instances is either nonexistent, trivial, or
that the statutory design fairly implies allowing an exemption.
Being designed to assure the availability of funds for spill clean-
" up, OPA presents a high hurdle for such a justification.

BACKGROUND

The ©il Pollution Act of 1990, 104 Stat. 484 {(19%0), 33 U.S.C.
2701-2761, was enacted after many years of legislative effort, and
approximately a year and a half after the Exxon Valdez oil spill.
It is a complex regulatory and liability regime to prevent oil
spills and to pay for cleanup and damages if spills occur. Section
1016 of OPA, 33 U.5.C. 2716, requires that responsible parlies
demonstrate evidence of financial regponsibility for offshore
facilities, vessels, and deepwater ports.

Prior to QPA, section 305(b) of the Outer Continental Shelf Lands
Act (OCSLA), 43 U.S8.C. 1815(b), required owners of OCS facilities
handling more than 1,000 barrels of oil at any one time to evidence
financial regponsgibility of $35 million. 0Cs facilities were
exempt if they handled fewer than 1,000 Larrels, See 43 U.3.C.
1815(b) (1978}, repealed by OPA, section 2004, 104 Stat. 504
{1990) . Prior to OPA, no financial responsibility requirement
existed for onshore or non-0CS8 offshore facilities. The Clean
Water Act required financial responsibility evidence only of vessel
owners. 33 U.S.C. 1321(p).

OPA reaches all offshore facilities, broadly defined, not just
facilities on the OCS,. Under OPA, responsgible parties for all
offshore facilities are required to evidence $150 million in

2



financial responsibility to cover the total costs of cleanup and
removal plus potential liability for damages {which the statute
limits to $75 million). See section 1004(a) (3} (33 U.S.C.
2704 (a) (3)) and section 1016(c) (33 U.S.C. 2716(c)). *OPA continues
to exempt onshore facilities from the financial responsibility
requirement and limits the liability of those responsible for
onshore facilities to $350 million for removal costs and damages
combined. See section 1004{a) (4} (33 U.S.C. 2704(a) (4)).

The following chart captures the essence of OPA's changes:

Topic Pre-OPA | Post -OPA
Offshore Facilities
Coﬁerage Financial responsibility-0CS Financial
facilitjes handling at regsponsibility and
least 1,000 barrels of oil liabkbility-All
(OCSLA) facilities in, on,

or under waters of
Liability-All facilities in, the U.S., regardless
on, or under waters of the of volume
U.8., regardless of volume

Responsible Owner or operatoer Lessees, Permittees,
Party Holders of Rights of
' Use & Easement
Financial $35 million (OCS only) 5150 million
Responsibility
Evidence
‘Liability 0CS-$35 million plus all All offshore (incl.
-Limit removal and cleanup costs 0Cs) :
Other offshore: ' $75 million for
Damages-governed by state - damages
law
Removal-$50 million No limit for cleanup
(subject to reduction to Oor removal
$8 million)



Onshore Facilities

Coverage In, on, or under land {other §Same

than submerged land)

Responsible Owner or Operator Same

Party

Financial None None

Responsibility

Evidence

Liability Damages-governed by state $350 million

Limits law (incl. cleanup,
Removal-$5C million . removal and damages)

I.

Secti

33 U,

{subject to reduction to
$8 million). Lower
limits could be set for
facilities handling 1,000
barrels or less that
presented no substantial
rigk of discharge.

Scope of OPA’‘s Requirements
on 1016(c} (1) of QOPA states:

Except as provided in paragraph (2), each responsible
party with respect to an offshore facility shall
establish and maintain evidence of financial
responsibility of $150,000,000 to meet the amount of
liability to which the responsible party could be
subjected under section 2704(a) of this title in a case
in which the responsible party would be entitled to limic
liability under that section. In a case in which a
pergon is the responsible party for more than one
facility subject to this subsection, evidence of
financial responsibility need be established only Lo meet
the maximum liability applicable to the facility having
the greatest maximum liability.

S.C. 2716{C){1l}).

The scope of the financial responsibility requirement in
depends on several definitions and how they interrelate with
statutory requlirement. The guestivas of where, what, and
comprise the three basic areas for analysis to determine
statutorily imposed scope.

QPba
the
who
the



A. Where
Section 1001{22) of OPA defines "offshore facility" to mean

any facility of any kind located in, on, or under any of the
navigapie waters of the Uniited States, and any facilivy of any
kind which is subject to the jurisdiction of the United Stares
and is located in, on, or under any other waters, other than
a vessel or a public vessel;

33 U.S.C. 2701(22).' Section 1001(21) defines "navigable waters"
to mean "the waters of the United States, including the territorial
seas." 33 U.S.C. 2701(21). Combining the two means OPA defines

roffshore faclliLy" broadly to include facilities in, on, or under
all "waters of the United States,” and not merely the territorial
sea and the waters above the 0CS,

section 1016{c) reqguires evidence of financial responsibilivy of
all responsible parties for all ‘'offshore facilities" ({with
different requirements for deepwater ports). OPA specifically uses
the term "Outer Continental Shelf facility® in addressing the
unlimiced liability of owners of an “Outer Coantinental Shelf
facility" for removal costs, even though the same is true of other
offshore facilities. Compare 33 U.8.C. 2704(c) (3} with 33 U.§.C.
2704 {a}{3}). OPA defines "Cuter Continental Shelf faciliry" much
more narrowly than "offshure facility."? IL seems plain then, that
the term "offshore facility" covers more than facilities on the
0Cs.

The legislative hisctory confirms this. For example, the Senate
bill's definition of offshore facility was the same as finally
enacted, but it applied a different financial responsibility level
tc an Outer Continental Shelf facility ($100 million) from that
applying to an "other cffshore facility” ("sufficient to meet the

! "Onshore facility" means any facility (including, but not limited

to, moror vehlcle and rolling stouck) of any kind located in, om, or
under any land within the United States other than submerged land.
33 U.8.C. 2701(21),

' OPA defiunes "Outer Continental Shelf facility” as

an offshore facility which is located, in
whole or in part, on the Quter Continental
Shelf and is or was used for one or more of
the following purposes: exploring for,
drilling for, producing, storing, handling,
transferring, processing, or trangporting oil
produced from the Quter Continental Shelf.

33 U.8.C., 27011(25}.



maximum amount of liability to which the owner or operator could be
subkjcct"). Ecg scction 104(b) of 8. §8&, as recited in 138 Cong.
Reg. 18,738 (1589). See also section 102(c) of S. 686, as recited
in 135 Cong. Rec. 18,735 (1983) which refers to anm "Outer

Contipental Shelf facility" being subject to unlimited removal
coato plus £75 million while the liability ecap for "any nther
onshore or offshore facility" is $350 million. See also S. Rep.
No. 94, 101st Cong., 1st Sess. 13 (1920} which separately recites
liability limits of $100 million for "any Outer Continental Shelf
facility" and "any other onsghore or offshore familiey. Thera
various distinctions in earlier versions indicate a congressional
choice to include facilities on both the OCS and other waters
within the concept of “offshore facility* in the final version.

Title I of OPA adopted the existing Federal Water Pollution Control
Act (FWPCA, now the Clean Water Act) definitions of "onshore
facility," "offshore facility," and "navigable waters." Thus,
FWPCA's legielative and regulatory higtory bears dirgetly om the
scope of the term "offghore facility. n3  The FWPCA, as criginally
enacted in 1972, defined the term "offshore facility" as "any

facility . . . in, on, or under any navigable water of the United
States,." 33 U.£.¢, 1221 (1871). It defined '"mavigable waters" ag

"the waters of the United States." The FWPCA's legislative
history reflects an intent to adopt as broad an interpretation of

"navigable waters" as the Commerce Clause allows: jurisdiction over
all activitice that could conceivahly affert navigarion or

3 The OBPA Conference Report states:

In eazh case, thage FWDOA definitiona ahall
have the same meaning in this legislation as
they do under the FWPCA and shall be
interpreted accordingly.

" H.R. Conf. Rep. No. 653, 101st Cong., 2nd Sess. 102 (1990}.

‘ EPA'S regulatory elaboration of the definition embraces waters
used in thae pagt, or anacentihle tn nusSe Aas a means to Ltranspirt
interstate or foreign commerce, including adjacent wetlands;
tributaries of navigable waters and adjacent wetlands; intrastate
lakes, rivers, Streams, mudflats, sandflats and wetlands, the use,
Aagradation, nr destriiction nf which affect interstate commerce
including, but npot limited to those utilized by travelers for
recreational or other purposes, those from which fish or shellfish
could be taken and sold in interstate commerce, and those utilized
Far industrial parposes by industries in interstate commerce.
Wetlands are also defined quite broadly. 40 C.F.R.

116.3,



interstate commerce, including activities in wetlands.’ In 1977
Congress considered and rejected attempts to exclude wetlands from
the scope of section 404 "because of its concern that protection of
wetlands would be unduly hampered by a narrowed definition of
'nav1gable waters.’" v. Riv B w

Inc., 474 U.S. 121, 137 (1985).

The 1277 amendments added to the FWPCA definition of "offshore
facility" the phrase "and any facility of any kind which is gubject

M&MIM and is located in, on, or
r w . . " 33 U.S.C. 1321(11) (1Y88) {emphasis
added). The FWPCA explalns that "subject to the jurisdiction of

the United States" ig determined "by virtue of United States
citizenship, United States vessel documentation, or as provided by
international agreement to which the United States is a party." 33
U.S.C. 1321(a) (17); gee also 33 U.S.C. 1321(b) (1). The legislative
history shows an intent to expand federal jurisdiction for the
cleanup of. oil spills "to the limits of the jurisdiction of the
United States" to protect "resources over which the United States
exercises jurisdiction. . . ." {(i.e., fisheries within what has
since been called the Exclusive Economic Zone). See H.R. Conf.
Rep. No. 830, 95th Cong., 1lst Sess. 91-92 (1977), and S. Rep. No.
370, 95th Cong., 1st Sess. 64-65 (1977).

The statutory definitions unambiguously dictate ‘an extensive
geographic reach. Nothing in the statute or its legislative
history provides a basis for MMS to limit facilities subject to the
financial respongibility reqguirement to just those facilities on
the 0CS.

B. What
Section 1001(%9) of OPA defines "facility" to mean

any structure, group of structures, equipment, or device
{other than a vessel) which is used for one or more of the
following purposes: exploring for, drilling for, produc1ng,
storing, handling, transferring,_processing, or transporting
oil. This term includes any motor vehicle, rolling stock, or
pipeline used for one or more of these purposes;

33 U.S.C. 2701(9).

As indicated above, OPA applies different requirements to onshore

3 The FWPCA conference report states: "The conferees fully intend
that the term navigable waters be given the broadest possible
constitutional interpretation unencumbered by agency determlnations
which have been made or may be made for administrative purposes.
S. Rep. No. 1236, 92nd Cong., 2nd Sess. 144 (1972). Sg¢e alsQ 118
Cong. Rec. 33,756-57 (1972) {statement of Cong. Dingell).
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facilities ("in, on, or under land . . . other than submerged
land"} and offshore facilities ("in, on, or under . . . navigable
waters"). OPA does not on its face indicate which set of rules
governs a facility that is both on dry land and over navigable
waters. Neither does the statutory language specify whether an
appurtenance to a facility should be treated as a component of the
facility, or whether instead it should be classified onshore or
offshore based cn its own characteristics.

We loock to the legislative history for guidance. The Conference
Report for OPA indicates Congress’ desire not to treat as "offshore
facilities" over-water facilities connected to "onshore facilities®
to the extent FWPCA treated them as "conshore facilities":

To the extent that docks, piping, wharves, piers and other
similar appurtenances that rest on submerged land and that are
directly or indirectly connected to a land-based terminal are
deemed to be part of an onshore facility under the FWPCA, they
are likewise deemed to be part of an onshore facility under
the Conference substitute.

H.R. Conf. Rep. No. 653, 10lst Cong.. 2nd Sess. 102 (1990)

Nine years before OPA was enacted, the Court of Claims decided that
docks and other appurtenances to an onshore facility (in that case
an o0il terminal) were part of an onshore facility under FWPCA.
Union Petroleum Corporation v. United Stateg, 651 F.2d 734 (Ct. Cl.
1981). The terminal included loading racks for trucks and railroad
tank cars, and a dock for cil tankers extending into a creek. The
igsue was whether the company that reported a spill into the creek
from a tank car on tracks connected to its terminal could be
reimbursed for its cleanup costs, despite the fact that it did not
own, lease or operate the tank car. The Clean Water Act allows an
owner or operator whe removes spilled oil from an "onshore or
offshore facility" to recover cleanup costs. 33 U.S.C. 1321(i) (1)
(1986). The United States argqued that "facility" in this context
referred only to the tank car, and because the company did not own,
lease or operate the tank car, its reporting of the spill did not
allow it to recover cleanup costs. The court declined to construe
the term "facility" narrowly to refer to tank cars alone. It
rejected that “"hypertechnical approach" and instead construed
"facility" broadly 80 as not to discourage immediate cleanup
operations, a principal thrust of this part of the FWPCA. Id. at
743-44, The court found "operational responsibility," or
"posgession and control” more appropriate tests for its purposes
than ownership. Id. at 745,

Consistent with Unign, the Coast Guard defined "facility" for FWPCA
purposes prior to OPA to include T"structures, equipment and
appurtenances thereto." 33 C.F.R. 154.05. We are unaware of any
administrative interpretations by the Environmental Protection
Agency and Coast Guard, the agencies responsible for administering
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FWPCA before 1990, that conflict with the judicial guidance in
Union. All of the regulations implementing the FWPCA simply recite
the statutory definitions of "onshore facility®" and "offshore
facility" without elaboration. See 33 C.F.R. I53.103(0); 40
C.F.R. 110.1; 40 C.F.R. 112.2(c) and 40 C.F.R. 116.3. Indeed,
because no difference existed in requirements imposed on offshore
facilities wvis-a-vis onshore €facilities under the FWPCA, the
agencies had little reason to determine whether a facility was
onshore or offghore. Furthermore, jurisdiction between EPA and the
Coast Guard was not divided along onshore-offshore lines, but
instead on the basis of whether the facility was or was not
transportation- related

P 1 is therefore the only guidance available. It
effectively holds, albeit in a considerably different context, that
an appurtenange directly connected to an onshore facility is
considered part of that facility under the FWPCA. The OPA
Conference Report underscored that the FWPCA definition shall have
"the same meaning" in OPA, Therefore, although the issue is not
free from doubt given the different context and the lack of any
evidence that anyone in the Congress that enacted OPA knew of the
Union Petroleum decision, I believe it is reasonable to apply its
approach to OPA.

Such treatment is consistent with Congress’ decision in OPA not to
subiject onshore facilities to financial responsibility
requirements. Moreover, the justification for more rigorous
regulation in OQPA of v'offshore facilities,"” from unadjustable
liability limits to a universal response plan requirement, 33
U.S.C. 1321(9) (5) (B) {ii), is that offshore spills, especially those
on the OCS, are potentially much more serious than onshore gpills.®

® For example, the Senate decisively rejected a motion to table

California Senator Wilson’'s amendment to remove limits on OCS
facility liability for cleanup costs. Senator Wilson had argued:

When Exxon Valdez went aground and it tore a jagged hole in

" its hull streaming out its cargo of crude o0il, what it did was
to let go some 262,000 barrels. Mr. President, when Ixtop I
blew in the Gulf of Mexico, it blew with 20 times that much
0il, 20 times....$100 million...would not be enough or begin
even to approach what would be necessary to contain the spill
of the magnitude of the Ixtop I...this is not the finite
capacity of a tanker, but the wvastly great amount of
oil...that there ig, potentially, under that rig....Unlimited
liability for cleanup costs [for OCS facilities]...has been
true for over 20 years.

135 Cong. Rec. 18,366 (1989). Senator Lieberman added, "unlike
other fac111ties or vessels, OCS rigs may not be subject to these
(continued...)



MMS will need to determine, as in Union, when something is a
separate facility, and when it is a component of another facility.
Where a pipeline extends ocut on a pier, assuming far more of the
pipeline rests on land than on the pier, it should not be difficult
to find that the onshore portion is the facility and the pier
portion a mere appurtenance. If MMS’' classification of facilities
and appurtenances has a rational basis, it should survive judicial
scrutiny.’

The same approach would apply to determining when an offshore
pPipeline extending onshore ceases to be an offshore facility for
purposes of section 1016(c). A rational basis for classification
here could be whether or not the potential for a spill from a given
portion of a pipeline arises from offshore activities (such as
production) or onshore activities (such as distribution). The
Memorandum of Understanding (MOU) between the Environmental
Protection Agency (EPA) and the Coast Guard dividing Clean Water
Act responsibilities on the basig of whether a facility is
transportation-related may suggest suitable pointsg, such as valve
junctions, at which to change the classification of a pipeline from
offshore -to onshore. See 40 C.F.R. Part 112. Appendix A. -

In making its clagsifications, however, MMS should be aware of all
the  potential consegquences. Specifically, ' while  MMS'
classification would be for the purpose of enforcing the evidence
of financial responsibility requirements, the courts could apply
the MMS treatment of "appurtenances" in determining who is liable

®(...continued) :

tough State laws because they are outside a State’s jurisdiction.™
135 Cong. Rec. 18,371 (198%). See also Additional Views at §. Rep.
No. 94, 10l1lst Cong., 18t Sesgs. 26-27 ("There are several good
reasons for maintaining one policy with respect to oil tankers and
other facilities handling oil, but a different one with respect to
0Cs facilities"). See algo S. Rep. No. 94, 101st Cong., lst Sess.
16 and H.R. Rep. No. 242, 10l1lst Cong., lst Sess., pt. 2 at 53.

7 The legislative history does not reflect any conscious attempt
to limit the Secretary's discretion to define how much of a
facilit¥ must be on land to constitute an onshore facility. Like
the Conference Report, the House bill used such broad, overlapping
definitions as to make it necessary for the Secretary to exercise
judgment as to whether a facility on or over both water and land
would be an offshore facility or an onshore facility. That is, the
House bill defined “"offshore facility" as a facility "located, in
whole or in part, on lands beneath navigable waters . . . or on the

Cuter Continental Shelf. . . ." It defined "onshore facility" to
include a facility "any portion of which is located in, on, or.
under” ononsubmerged land. See 135 Cong. Rec. 27,942 (1989}

{emphasis added}.
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and for how much in cleanup costs and damages. This is because OPA
itself draws distinctions on these issues, depending upon whether
the facility is onshore or offshore. That is8, the "respongible
party" for appurtenances of "onshore facilities" is the owner or
operator of the facility, not the lessee, permittee, or holder of
a right of use or easement of the underlving land. See the
discussion in the next section. Also, liability for cleanup costs

is limited (to $350 million) only for "onshore facilities." See
PP. 3-4, gupra.
C. Who

OPA defines the party responsible for evidencing the financial
responsibility for offshore facilities (except for those licensed
under the Deepwater Port Act) in terms of interest in the
underlying land or its use.® This contrasts with its definition of
"responsible party" for onshore facility, which relies on a
property 1interest im, or operatiopal respensibility for, the
facility itself.. Apparently this difference stems from Congress’
desire not to burden offshore drilling contractors, who own
facilities such as drilling rigs, but who have less of a stake in
the income from the property than the lessee or permittee.’

i Specifically, OPA defines "responsible party" for offshore
facility as:

the lessee or permittee of the area in which the facility
is located or the holder of a right of use and easement
granted under applicable State law or the Outer
Continental Shelf Lands Act (43 U.S5.C. 1301-1356) for the
area in which the facility is located {if the holder is
a different person than the lessee or permittee}, except
a Federal agency, State, municipality, commission or
pelitical subdivision of a State, or any interstate body,
that as owner transfers possession and right to use the .
property to another person by lease, asgignment, or
permit. '

Section 1001(32) (C), 33 U.S.C. 2701(32)(C).

® The 1989 Senate Environment and Public Works Committee report
explained its deltinition of "owner oOr operator” as LOllows:

A major deficiency of title III of the Outer Continental Shelf
Lands Act is corrected by the reported bill. Under that
title, the owner ©Qr operator of an U0OCS facility 1is held
liable. Often, that owner or operator is an independent
drilling contractor and not the actual holder of the rights to
produce the oil....The reported bill restores the balance
amonyg leaseholders and drilling contractors on the OCS....The

{continued...)
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33 U.S5.C. 2701(32)(B). “"Lessee" is defined as someone holding a
leagehnld interegst in an o0il or gas lease on lands heneath
navigable waters or on submerged lands of the Outer Continental
Shelf. 33 U.S.C. 2701(16). "Permittee" is defined as a person
holding authorizations, licenses, or permits for geological
exploration under OCSLA section 11 or applicable starte law. 33
U.S.C. 2701(28). OPA does not further define "holder of a right of
use and easement. . . ." )

aAlthough the uge of drilling contractors on the OCS8 may have given
rise to the distinction OPA draws between "responsible parties®
offshore and onshore, it would torture the plain language of the
Act to read this as limiting the definition of "offshore facility"
rn thea OCS. Ses the discnmasion on pages 4-7, gunpra The
legislative history is bereft of any such suggestions; g.g., the
conferees stated: "[alll offshore facilities, except deepwater
ports, must establish necessary evidence of financial
reaponaibhility for affshore facilities." H.R. Conf. Rep. No. £83,
101st Cong., 2nd Sess. 119 (1950) (emphasis added).

Nor is there any reason to believe Congress intended for the term
"reaprnaihle party" for an offahnre facility tn apply to a narrower
range of facilities than the term "offshore facility." To the
contrary, the Act contemplates that there be a responsible party
for every "offshore facility," not just for those on tracts leased
for mineral development, permitted for geological exploration. ar
the subject of an easement or use permit associated with oil and
gas.

The term "holder of a right of use and easement" used in the
definition of 'Yresgponsible party" is broad enough to include
landowners. Landowners generally have a "right of use and
easement® on their land. If the definition were congtrued not to
embrace landowners, Congress would not have needed to exsmpt
governmental landowners/lessors from the definition, as it did.
See note 8, gupra.

Given the expansive definition of "offshore facility," a narrow
reading of "responsible party" that excludes landowners could leave
some offshore facilities--such as those inland of the coast which
are not on leased water bottoms--without any responsible party

answerable for damages and cleanup. For example, an owner of a
drilling platform on an inland lake who also owns the bed of the

°{...continued)
bill accomplishes this by defining "owner or operator” for OCS
facilities to mean the lessee or permittee of the area in
which the facility is located (or the holder of the 0CS
rights).

S. Rep. No. 94, 1l0l1lst Cong., lst Sess. 1l2.
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lake would not be a permittee, lessee, nor a holder of a right of
use under this narrow view, and thus would not come undar rhe
definition of "respongible party." I can find no support for such
a result in OPA or its history. The better reading is that
landowners are included in the definition of "responsible party"
for "offshore facility."

II. Authority to Provide Risk-Based.Levels of Responsibility

Section 1016(c)}{l}) requires responsible partiesa for offshore
facilities (other than deepwater ports) to

establish and maintain evidence cf financial
responsihility of £150,000,000 to meetr the amount of
liability to which the responsible party could be
subjected under section 2704(a) of this title in a case
in which the responsible party would be entitled to limit
liability under that section. Tn a cage in which a
person is the responsible party for more than one
facility subject to this subsection, evidence of

financial responsibility need be established only to meet
the maximum liahility applicahle ta the fariliry having
the greatest maximum liability.

33 U.8.C. 2716(c) (1) . The Act unambiguously requires evidence-of
$150 million in finaneial responeibility. Given the clarity of
that minimum, the phrase "to meet the amount of liability to which
the résponsible party could be subjected" does not authorize MMS to
increase or reduce that level, It merely refers to the purpose of
the requirement.! Congtruing this sentance to allow the

"  oOPA's language is taken verbatim from the House bill. 1In

gontrast the Senate hill set a flat $100 milliion evidence
requirement for OCS facilities and a requirement for all other
offshore facilities tied to the $350 million cap on liability.
Compare section 1016(d) (1) of H.R. 1465, 135 Cong. Rec. 27,946
{1989) with section 104(h) of &. ARA, 1325 Cong. Rec. 18,738 (1989) .
See note 11, infra.

M Id. Even standing alone, this phrase would not authorize a
reduction in the lewvel of eovidance remiired helow the cap on
liability. "([Tjhe amount. . .to which the responsible party could
be subjected in a case in which the responsible party would be
entitled to limit liability under section 2704(a)" is the liability
cap. Id. The House Merchant Marine and Fisheries Committee bill
was very clear on this point, reciting no precise dollar figure but
setting the level of evidence required at "the maximum liability to
which the responsible party could be subjected. . . ." Section
107(b) of H.R. 1465, printed in H.R. Rep. No. 242, 101 Cong., 1st
Sess., pt. 2, at 12 (198%). The phrase appears three times in 33

{continued...)
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flexibility of risked-based amounts would 91mply read the
specification of $150 million ocut of the statuta.?

The second sentence states that the owner of multiple facilities
need not maintain more evidence than the greatest maximum liability
for a pingle facilikty. The term "maximum' in tho second sentcence
cannot fairly be read as providing authority to reduce the amount
required for a single facility. To do so would rob the flat $150
million requirement in the first sentence of its straightforward
maaning., The second gentence is, instecad, 2 rather inartful way of
gaying that a responsible party will never have to furnish evidence
of more than $150 million, no matter how many facilities exist for
which it is responsible.®

Perhaps the clearest indication that Congress did not intend to
authorize establishment of a risk-based financial responsibility
requirement for Offshore facilities is the fact that in the same
gtacute Congress did uee a2 risk-kased app¥oach £or both despwater
ports and wvessels. On the former, OPA eXpresggly authorizes the
Secretary of Transportation to conduct rulemaking to reduce the

¢, .. continued)
U.8.C. 2716, 2716(c) (1) {offshore facilitieg), 271l6{a) (vessels)
and 2716(c) (2) (deepwater ports). The amount to which it refers

in the case of wvessaels and deapwater ports ocan be readily
determined by formula, since liability is capped. In the case of
cffshore facilities, however, the maximum liability is not so
readily determinable inasmuch as liability for cleanup and removal
coste ie unlimited, abovae and bkeyond the $75 miliion ceiling on
damages. This probably explaing the specification of a definite
figure, $150 million, in the casgse of cffshore facilities. 1In the
Senate version the financial respongibility level had been fixed at
£100 million for OCS farcilities, which wag the only typa of
facility in that bill for which liability for removal costs was
unlimited. . See section 104(b) of S. 686, 135 Cong. Rec. .18,738
(1989}  ("Each owner or operator of an outer continental shelf
farmility, deepwatrer port facilicy or other affghnre faecility chall
establish and maintain evidence . . . sufficient to meet the
maximum amount of liability to which the owner or operator could be

subjected . . . or, in the case of an Outer Continental Shelf
facility, in the ameuint of 100, 000,000.7)

' *Mere words and ingenuity * * * cannot by description make
permigsible a course of conduct forbidden by law." United States
V. City and County of San Franciscn., 210 U.S. 16. 28 [1840).

" The Conference Report explains the matter succinctly: "[Iln
practice, this means that if a person is the responsible party for
more than one offshore facility. that person must provide evidentce
of $150 million in financial responsibility." H.R. Conf. Rep. No.
653, 101st Cong., 2nd Sess. 11§,
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level of financial responsgibility and liability from $350 million
to as little as $50 million upon a determination that the use of
deepwater ports "results in a lower operatiocnal or environmental
risk." Such rulemaking is to follow a study of “the relative
operational and environmental risks posed by the transportation of
oil by vessel to deepwater ports versus the transportation of oil
by vessel to other ports." gee 33 U.S8.C. 2716(c) (2) and 33 U.S.C.
2704 (4) (2). With regard to vessgels, OPA ties financial
regsponsibility to the 1level of potential liability, which is
expressly based on the volume of ¢0il handled, 33 U.8.C. 2716{a) and
33 U.8.C. 2704(a}{1) and (2). These provisions show that when
Congress wanted to authorize risk-based or varying levels of
financial responsibility, it knew how. There is no indication in
OPA that Congress intended similar risk-based levels of financial
respongibility for offshore facilities.

III. Authority to Allow De Mipimis Exemption From Finanecial
Responsibility

The courts have occasionally recognized an implied power to exempt
a de minimis class from regulation if the regulation produces only
a trivial gain. in order to avoid absurd or Ffutile reaults.

Algbgmg Power v. Costle, 636 F.2d 323 (D.C. Cir. 1978); Waghington
Red Raspberry Commission v, United States, 859 F.2d 898 {Fed. Cir.

1988). T"Unless Congress has been extraordinarily rigid, there is
likely a basig for implication of de minimis authority to provide
exemption when the burdens of regulation yield a gain of trivial or

no value." Alabama Power at 360,

But the courts have also made clear that even where a power to make
a de mipnimis exception may be implied, it does not extend to making
cost-benefit calculations in the conventional sense:

That implied authority is not available for a situation

where the regqulatory function does provide benefits, in

the sense of furthering the regulatory objectives, but..
the agency concludes that the acknowledged benefits are

exceeded by the costs. For such a situation any implied

authority to make cost-benefit decisions must be based

not on a general doctrine but on a fair reading of the

specific statute, itg aims and legislative history.

Id, at 361.

In a broad sense the difference between determining when a
regqulatory application is truly de minimig, and when it is simply
not cost-effective by conventional cost-benefit analysis, is one of
degree. But as the g;gngmg_gggg; court took paing to underscore,
this *difference of degree is an important ome." The de minimis
exempticon authority is "narrow in reach and tightly bounded by the
need to show that the situatlon is genuinely de minimis. . . ."

Id.
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Even if the authority to make de minimis exceptions may be implied,
the courts are clear that it can be exercised only to implement the
legislative design, not to thwart a statutory command. Id. Indeed,
courts often £ind no authority for a de minimig exemption once they
examine the statute. In NRDC v, Cogtle, 568 F.2d 1369 (D.C. Cir.
1977), the court held that EPA lacked authority to exempt
categories of point sources from the permit requirements
established in section 402 of FWPCA. The court stated that "courts
may not manufacture for an agency a revisory power inconsistent_
with the clear intent of the relevant statute." See also Public
Citizen v. Young, 831 F.2d 1108, 1113 (D.C. Cir. 1987); FPC v.
Texaco, Inc., 417 U.S. 380 (1973), NEDC v. EPA, 966 F.2d 1292, 1305
(9th Cir. 1991}.

To survive judicial scrutiny the agency must design the de minimisg
exemption with specific administrative burdens and a specific
regulatory context in mind. Moreover, the burden of proof that the
de minimig level selected fulfills the statutory purpose and has a
rational basis is on the agency. Id, at 360. See also NRDC v.
EPA, 966 F.2d 1292, 1305 (Sth Cir. 1891} (*Without data supporting
the expanded exemption, we owe no deference to EPA’s line-
drawing.")™

The strength and breadth of OPA's financial responsibility command,
i.e., to assure that the offshore facility'’s responsible party has
the financial resources needed to cover any claim filed under OPA,
suggests that MMS has a rather heavy burden to justify a Qg,m;g;m;§
exception.!

The terms of section 1016(c) express a congressional intent to
achieve universal coverage. The financial responsibility

14 Thelaggggmg_gggg; court found EPA had not established a rational

basis for its decision to exempt facilities emitting less than 100-
250 tons of certain air pollutants from the Prevention. of
Significant Deterioration and Best Available Control Technology
requirements of the Clean Air Act, even though the levels selected
coincided with levels the Act itself set for other purposes. It
remanded the matter to the agency. Id. at 405.

¥ EPA was unable to convince the courts that exempting small

construction sites from Clean Water Act requirements faithfully
implemented that Act, because EPA had to admit that the cumulative
effect of runcff from small gites could have a significant effect

on local water quality. NRDC wv. EPA, 966 F.2d 1292 (9th Cir.
1981, . Nor could FDA satigfy the courts that exempting color

additives which posed exceedingly small (but measurable)
carcinogenic risks was consistent with the objectives of the

Delaney Clause Of the Food and Drug Act, Public Citizen v. Young,
831 F.2d 1108 (D.C. Cir. 19287).
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requirement applies to "gach responsible party with respect to an
offshore facility." 33 U.S8.C. 2716(c) (emphasis added).
"Facilicy” is defined to mean "@any Structure, group of Structures,
equipment or device used for one or more of the following purposes:
exploring for, drilling f£for, producing, storing, handling,
transferring, processing or transporting oil." 33 U.S.C. 2701(9)
{emphasis added).'

A final indication of how narrow MMS’ authority to create de
minimis exemptions might be is the fact that OPR replaced Title III
of the Quter. Continental Shelf Lands Act. That Act contained an
express exemption for facilities handling less than 1,000 barrels
of oil at any one time. See 43 U.S.C. 1815(b) (1986), repealed by
OPA, section 2004, 104 Stat. 504 (1990). Congress chose not to
¢arry that exemption forward in OPA.

CONCLUSION

L have not rocused upon practical consjiaerations in resolving these
interpretive questions because the statutory commands are clear,
and the legislative history bears out the plain meaning. Whether
Congress was wise or foolish in crafting and enacting these
provisicns of the Uil bPollution Act in this manner is not for me to
say, in the context of answering the interpretive questions you
have put to me. As a great jurist once wrote, in a not dissimilar
context:

In the last analysis, . . . the Executive [must] abide by
the limitations prescribed by the Legislature. The
scrupulous vindication of that basic principle of law

. looms more important in the abiding public interest
than the embarkation on any immediate or specific
project, however desirable in and of itself, in
contravention of that principle.

Wilderness Society v. Morton, 479 F.24 842, 892-%3 (D.C. Cir.) (en
banc), cert. denied, 411 U..S. 917 (1973). If it makes sense for

facilities over inland or near-shore waters to be treated
differently from OCS facilities, or for financial responsibility
requirements to be risk-based, or for MMS to have general authority
to create a ge minimis exemption, Congress will have to say so.

'® I pbelieve, however, that MMS may use a reasonable functionality
test in defining "facility." OPA specifies facilities "used for .

. Btoring, handling, transferring, processing or transportiny
©il." Crankcase oil in an engine on an offshore platform producing
only natural gas would not render the platform a "facility," even
though the engine "stores" oil, because the presence of the oil is
only incidental to the purpose of the facilitcy itself, which is not
tc store, handle, transfer, process, or transport oil.
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